
TITHE CAUSE 1816 
 
 

John Benett, Esq. and others v. the Reverend Thomas Provost 
 

 
At the late Wiltshire Assizes, the following Tithe Cause, of considerable importance, was tried.  The Plaintiffs in this cause are 
owners and occupiers of lands in the parish of Tisbury, in Wiltshire, and the Defendant is Vicar of the same parish. 
 
It appeared that in the year 1801 a bill was filed by the Vicar in the Court of Exchequer, calling on the Plaintiffs to account to 
him for the tithes in kind of the following articles:  cows, calves, heifers, eggs and poultry, and gardens.   
 
The Plaintiffs, in their answer, insisted that there were in existence in and throughout the parish, the following modusses, viz. 
three-pence for a cow, sixpence for a calf, three half-pence for a heifer, one penny for eggs and poultry, and one penny for 
gardens.   
 
On hearing in the Exchequer the Barons directed issues to ascertain the validity of such modusses, and the same were now 
tried before a Special Jury.  After a long and interesting investigation, verdicts were found in favour of the Parishioners, and in 
support of all the modusses except that for heifers, which was not insisted on as being considered to be included in the modus 
for the cow. 
 
The evidence on the part of the parish consisted of the testimony of many old persons, coupled with that of others now dead, 
with receipts given by different vicars, all of which concur in showing that the modusses had never varied, and had been in 
existence from time immemorial, except that during the incumbency of the Rev Mr Nicholson (who preceded the present vicar, 
the Rev Mr Provost), there were a few instances of three shillings having been paid for each cow, and this sum had also been 
paid by two or three small occupiers to Mr Provost.  The Vicar relied on these variations, coupled with the circumstances of the 
augmentation, made to the vicarage, by the Abbess and Convent of Shaftesbury, in the year 1360, and of two terriers 
remaining in the Bishop’s registry.  In the former is a grant to the Vicar of “Lectagium sen Lacticinium”.  In the latter is 
mentioned a “cow white”; and these words it was contended meant the tithes of milk. 
 
In this highly important cause, Mr Serjeant Lens, on the part of the Defendant, insisted that vicarial tithes were justified by the 
common law of the land; and that although modusses were taken by the late Rev Mr Nicholson, it formed no rule for the 
present Vicar, Mr Provost; it appeared, that in the present case various modes of payment had been made in the parish, both 
for cows and for gardens; and he contended, that unless payments were unvaried and invariable, the modus could not be 
established.  Mr provost, he said, had certainly, on his first coming to the vicarage, acquiesced in receiving the modus; but the 
Learned Serjeant insisted, that he was on this account by no means shut out from his claim for vicarial tithes; no documents of 
a date antecedent to the year 1781 had now been produced; and an usage, like the present, of 40 or 50 years, was not 
sufficient to set aside the general rule and law of the land. 
 
Mr Serjeant Pell, for the Plaintiffs, contended that the modus, in this state, was fully established by the evidence of the4 various 
witnesses who had now proved its having been paid for a great many years; and he insisted that it was a circumstance which 
greatly strengthened his case, that none of the books of antecedent vicars proving the vicarial tithes to have been paid, had 
now been produced.   
 
The learned gentleman then animadverted severely on the two miserable witnesses (as he called them), who had proved their 
having paid for the last few years to the present vicar, the sum of 3s per cow; one of those witnesses, when repeatedly asked 
why he had paid 3s knowing that the other parishioners of Tisbury only had paid 3d declined giving an answer; and when asked 
by a Gentleman of the Jury if he would have paid more than 3s if demanded, said he begged to be excused answering.   
 
The Learned Serjeant concluded with impressing on the minds of the jury the great importance of the decision which they were 
called upon to make in this case; and which decision would, if given in favour of the Defendant, most seriously affect the value 
of estates, not only in the parish of Tisbury, but in every parish throughout the kingdom where a modus in lieu of tithe was paid. 
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